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IN THE 
S1preme Court of Appeals of Virginia· 
A'l' RICHMON I>. 
Record No. 3039 
') 
LUTHER W. GRAY, Plaintiff in Error, 
0 
versus 
DAVID B. VAN ZAIG, Defendant in Error. 
PETITION FOR WRIT OF ERROR . 
... 
To the Hcniorable Justices of the Suprem,e Court of Appeals 
of Virginia: 
Your petitioner,· Luther W. Gray, respectfully represents 
unto· this Honorable Court that he is aggrieved by a final 
judgment of the Circuit Court of· the County of Norfolk, Vii> 
ginia, rendered on the 28th day of March, 1945, in an action 
at law, in which your petitioner was plaintiff and David B. 
Van Zaig was defendant. 
The transcript of the record is herewith presented. The 
parties will be referred to according to the relative positions 
occupied by them in the lower court. 
STATEMENT OF PROCEEDINGS IN THE LOWER 
COURT. 
This was an action at law brought by notice of motion (M. 
R., p. 4) to recover damages for personal injury sustained 
2• by the *plaintiff by reason of the negligent operation of 
an automobile by the defendant. ~ 
The defendant filed a cross-claim for property da~ages, 
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and personal injuries, for his automobile (M. R., p. 5). The 
defendant pleaded the general issue (M. R., p. 48) . 
. After the plaintiff had rested, the defendant mo·ved to strike 
the evidence (M. R., ,p. 43) and thereupon the court sustained 
the motion to strike the evidence (M. R., p. 44) and instructed 
the jury to render a verdict for the defendant (M. R., p. 46). 
The defendant withdrew the cross-claim (M. R., p. 45) and 
took a non-suit thereon. 
The jury rendered the verdict in accordance with the in-
structions of the court (M. R., p. 49). 
. .·The trial Court overruled the motion for a new trial, and 
rendered final judgment for the defendant o:n the verdict, to 
_ which action of the court the plaintiff duly Hxcepted (M. R., 
p. 49) . 
• 
ASSIGNMENTS.OF ERROR. 
1. The trial Court erred in sustaining the motion to strike 
the evidence. 
2. The trial Court erred in overruling the motion for a new 
trial. · 
FACTS. 
On the 15th day of April, 1944, the plainti:if was· operating 
bis Oldsmobile automobile in a section of Norfolk Countv ad-
joining Broad Creek Village, and was traveling north-
3• wardly on Center *Avenue. Wbe.n he rE,ached the inter-
section of Princess Anne Road, which said road runs east 
and west, he saw the defendant's automobile on his right about 
two hundred feet away, coming at a moderate rate of speed 
(M. R., p. 19). · 
The plaintiff said that he· measured the dfatance, after the 
accident, from where he ·first _saw the automobile, which was 
exactly two hundred and twenty feet (M. R., p. 20). 
The plaintiff stated he was making approximately twenty 
miles an hour as he · approached the inters,action, and .con-
tinued on, and was three.,.quarters across Princess Anne 
Road when it appeared to him that the defendant's car would 
!).Ot stop, and that he came to a dead stop when the def end-
ant's car was twenty-five or forty feet away (M. R., p. 20) 
and that there was room for the defendant to turn to the right 
or the left, and that the defendant did not apply his brakes, 
but c,ontinued on and hit the automobile of tbe plaintiff,. and 
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knocked it into the northwest corner of Princess Anne Road 
and Center Street, about twenty feet from the place of im-
pact (M. R., pp. 20 and 21). The plaintiff sustained a total 
loss of his automobile and severe personal injury. -
ARGUMENT AND.LAW. 
It is respectfully submitted that whether or not the plain-
tiff exercised reasonable care, under all the facts and cir-
cumstances in this case, was a question of fact for the jury. 
Can it be said, as a matter of law, that an automobile driver 
in approaching· an intersection, and. seeing another automo-
bile two hundred and twenty feet a~ay, cannot continue 
4• across the *street f As a matter of law, what more could 
the plaintiff have done than to have stopped his automo-
bile, and give the defendant an opportunity to pasg in front 
·of him, or behind him 7 
Mr. Justice Eggleston in Stiratton v. Bergmcvn, 192 S. E. . 
813, 169 Va. 249, on the very question involved in this case, 
with regard to contributory negligence as a matter of law, 
speaking for _the Court, said: 
Counsel for the plaintiffs in error have frankly admitted 
that the evidence was sufficient to warrant the jury in finding 
that the driver of the truck wa.s negligent. In their brief they 
say: '' The· principal question for this court to decide is 
whether Mr. Paul was guilty of contributory negligence in 
making a left turn when he ·drove his motorcycle from a 
place of safety into an intersection and half way across the 
intersection, and there ran his motorcycle against the right 
front fender of an approaching truck without e,el' having 
seen the truck until the instant of impact." 
If Mr. Paul committed the acts with wbicb he is here 
charged, he would undoubtedly have been guilty of contribu-
tory negligence. And, perhaps, the jury might have been 
justified in inferring from the evidence that hew-as guilty of· 
those acts. But the question is, was the jury bound as a mat-
ter of law to have found from the evidence that he did these 
things, or was it justified in finding that he did not f 
The presumption is that Mr. Paul was free from contribu-
tory negligence, that be did what he. should have done. Tlw 
testimony is that he was a skilled operator of long experi-
ence. 
Assuming that he was making a left turn across the patb 
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of the truck, as claimed by the plaintiffs in error, was it neg-
ligence as a matter of law for him to have done so? We 
. · think not. The uncontradicted evidence! is that he was 
5* proceeding slowly and *reached the intersection first. 
While Stratton says th~t the truck was the~ only 12 or 
15 feet away, yet the marks on the pavement showed that 
one wheel. of his truck skidded for a distance of 13 feet up 
to the point of the collision . 
. Then again upon the cases of the Supreme Court of Ap-
peals, and the decisions too numerous to mention, all the facts 
are to be construed favorable to the plaintiff, on motion to 
strike the evidence. · · 
CONCLUSION. 
Fro:p1 ~~at has been said it is submitted: 
1. That the motion to strike the evidence i;bould have beeil 
overruled. 
2. That the trial Court erred in overruling the motion for a 
new trial. 
PRAYE~. 
WHEHEFORE your petitioner pr~ys that this Honorable 
Court g·rant him a writ of error to the judgment aforesaid, 
~everse said judg·ment and grant him a new trial. 
Copy of this petition was m'ailed on the ~:6th day of July, 
1945, to·counsel for the defendant in the Court below . 
. · This petition is adopted as the opening brief and will be 
filed in the Office of Supreme Court of Justice J. W. Eggles-
ton, Municipal Building, Norfolk, Virginia, along with a 
6* transcript *of the record and a check :for one dollar and 
fifty cent~ ($1.50} payable to the Clerk, and oral argu-
. ment for granting a writ of error is requested before Mr. 
Justice J. W. Eggleston. 
Respectfully submitted, 
LUTHER W. GRAY, 
' By LOUIS B. FINE, Cqunsel. 
The undersigned, whose address is Room 600 National Bank 
of Commerce Building, N orf ol~, Virginia, an attorney duly 
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qualified to practice in the Supreme Court of Appeals of Vir-
ginia, state that in my opinion th~ judgment c.omplained of in 
the foregoing petition ought to be reviewed. 
LOUIS B. FINE, 
600 National Bank of Commerce Building~ 
Norfolk., Virginia. 
Received July 27, 1945. 
J. W. E. 
Writ of error granted. Bond $300.00. 
JOHN vV. EGGLESTON .. 
Aug. 14, 1945. 
Received August 17, 1945. 
M. B. W. 
RECORD 
In the -Circuit Court of Norfolk County, Virginia. 
Luther \V. Gray 
v. 
David B. Van_Zaig .. 
NOTICE OF APPEAL. 
To Messrs. Earl "\V. White and Tom E. Gilman, counsel for 
the defendant: 
PLEASE TAKE NOTICE that on the 9th day of April, 
1945,at 10 o'clock A. M., at the courtroom of the Circuit Court 
of Norfolk County, Virginia, the undersigned will present to 
Hon, A. B. Carney, Judge of said court., stenographic tran-
script of the testimony and other incidents of the trial of 
said ea.use, to be authenticated and verified by him; and that 
I will, on the same date, apply to the Clerk of the Circuit 
Court of Notf olk County, Virginia, for .a transeript -of the rec-
ord in said ca use, to be submitted to the Supreme Court of 
6 Supreme Court of Appeals of Virginia 
Appeals of Virginia, with a petition for a writ of error and 
swpersedeas from the final judgment entered therein . 
. LOUIS B. FINE, 
Counsel for Luther W. Gray. 
Service of the above notice is· hereby accepted this 9th day 
of April, 1945. · 
EARL W. WHITE, 
TOM E. GILMAN, 
Counsel for David B. Van Zaig. 
- page 2 ~ In the Circuit Co~rt of Norfolk County, Virginia. 
. Luther W. Gray 
'V. I : I 
David B. Van Zaig. 
RECORD. 
Stenographic -report of the testimony and other incidents 
of the trial of the above-entitled cause, tried in the Circuit 
Court of Norfolk County, Virginia, March 28, 1945, before 
Hon. A. B. Carney, Judge of said court, and a jury; includ-
ing the actions and objections of the parties, the rulings of 
the court, and the exceptions of the parties. 
Present: Mr. L.B. Fine, counsel for the plaintiff. Messrs. 
Earl W. White and Tom E. Gilman, counsel for the defend-
ant. 
Phlegar & Craig 
Shorthand Reporters 
Norfolk, Virginia. 
page 3 ~ Virginia: 
,. I 
Pleas before the Circuit Court of Norfolk County, at the 
Courthouse of said County, on the 9th day of April, 1945. 
Be it remembered that heretofore, to-wit: on the 10th day 
of June, 1944, the plaintiff, filed his Notice of Motion in the 
words and :fig1=1,res ·following; to-wit: 
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1 TAKE NOTICE: That on the 27th day of June, 1944, at 
10 :00 A. :M. or as soon thereafter as c_ounsel may be heard, I 
will move the Circuit Court of the County of Norfolk, Virginia, 
for a judgment against you for ten thousand dollars ($10,-
000.00) for damages for this, to-wit: · · 
For that heretofore, to-wit: the undersigned plaintiff was 
properly driving· his automobile up and along Center Street 
across Princess Anne Road in the County of Norfolk, Vir-
ginia, and then and there, through the carelessness, reckless-
ness and negligence· of the defendant in and about {µe opera-
tion of an automobile, struck the automobile in which the 
plaintiff was riding· and as a proximate cause of the negli-
gence .aforesaid, plaintiff sustain.ed severe and permanent in-
juries all over his- person, and particularly to his head, back, 
and knee, and to be permanently injured and to suffer pain in 
body and to co~tinue to suffer and to be permanently in-
jured. 
WHEREFORE the plaintiff institutes this N oti~e of :Mo-
tion for ten thousand dollars ($10,000.00) for damages. 
LUTHER W. GRAY, 
By LOUIS B. FINE. 
page 4 } And the return of the sergeant, city of Norfolk, 
Virginia, on the fore going Notice of Motion, is as 
follows: 
Ex~cuted in the City of Norfolk, Virginia, this the 8th day 
of June, 1944, by serving a copy hereof on Dav:id B. Van Zaig 
in person. 
LEE F. LAWLER, 
Sergt. City of Norfolk, Va~ 
By: J. R. HUME, Deputy. 
And at another day, to-wit: on the 12th day of February, 
1945, the following order was entered: 
On motion of th~ plaintiff, leave is granted unto him to file 
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an amended notice of motion, which is accordingly this day 
filed. 
And on the saIQ.e date, to-wit: on the 12th day of February, 
1945, the plaintiff filed his Amended Notice of Motion, in the 
words and figures following, to-wit: 
Take Notice: That on the 27th day of June, 1944, at 10:00 
A. M. or as soon thereafter as counsel may be heard, I will 
move the Circuit Court of the County of Norfolk, Virginia, 
for a judgment against you for twenty-five thousand ($25,-
000.00) for damages for this, to-wit: 
For that heretofore, to-wit: the undersigned plaintiff was 
properly driving his automobile up and along Center Street 
across Princess Anne Road in the County of Norfolk, Vir-
ginia, and the_n and there, through the carelessness, reckless-
ness, and ne~digenee of the defendant in and about the op-
eration of an automobile, struck the automobile in 
page 5 ~ which the plaintiff was riding and as a proximate 
cause of the neg·ligence aforesaid, plaintiff-sustained 
severe and permanent injuries all over his person, and par-
ticularly to his head, back, and knee, and to be pe1·manently 
injured and to suffer pain in body and mind and to continue 
• to suffer and to be permanently injured. 
Wherefore the plaintiff institutes this amended Notice of 
Motion for twenty-five thousand dollars ($25,000.00) for dam-
ages. 
LUTHER W. GRAY, 
By LOUIS B. FINE, Counsel. 
And at another day, to-wit: on the 28th day of November, 
1944, the following cross-action was filed, in the following 
words and figures, to-wit: · ' 
NOW COMES THE DEFENDANT, by Counsel, and al-
leges that the Plaintiff is not entitled to recover any sum of 
money ·from the Defendant, for the reason that the Plaintiff 
was himself negligent, and tha.t such negligence was the sole, 
proximate cause of the injuries and damages complained of; 
and that the Defendant is entitled to recover a judgment 
against the Plaintiff for injuries and damages growing out of 
Luther W. Gray v. David B. Van Zaig. 9 
Dr. Foy Vann. _ 
the accident complained of by the Plaintiff, and judgment will 
be asked as aforesaid for the sum of $750.00 for property 
damage, and $2,000.00 for ·personal injuries. 
DAVID B. VAN Z.AIG, , 
By EARL W. WHITE, Counsel. 
page 6 ~ The jury was sworn on its voir dire and examined 
. by the court. · 
The jury was selected and sworn. · 
The witnesses were sworn. 
Opening statements were made by Mr. Fine, on behalf of 
the plaintiff, and by Mr. White, on behalf of the defendant. 
DR. FOY VANN, 
a witness on behalf of the plaintiff, was first duly sworn, and 
testified as follows : 
Examined by Mr. Fine: 
Q. You 'are Dr. Foy Vann T 
.A. Yes. 
Q. How long have you been practicing, Dr. Vann 7 
.A. Forty y~ars. 
Q . .And of what school are you a g-racluate? 
.A. Medical College of Virginia. 
Q. .And what do you specialize in Y 
.A. Orthopedic surgery. 
' . 
Q. Orthopedic surgery is known in laymen's language as 
bone;· is that right? 
.A. Yes, sir. 
Q~ .And were you physician to Luther W. Gray? 
.A. Yes. 
page 7 ~ Q. When did you first see him 1 
.A. He was admitted to Norfolk General Hospital 
·on .April 15, 1944; he was operated on for · a fracture of the 
• right kneecap .April 19, 1944, and he was discharged .April 26, 
1944.· 
Q. And, Doctor, is it true, . or not, that he has some wire 
in his kneecap at this time¥ . 
.A. Well, I imagine so. That is the usual procedure. 
Q. What treatment did yon give him? 
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Dr. Foy Vann. 
A.. I did an open operation. 
Q. Doctor, tell us the nature and extent of the injury. 
A. I have just told you he had a fractured right kneecap, 
and I repaired it, repaired it with wire; you repair all of 
them with wire, and you let the wire stay in. The wire never 
causes any damage; you never have to take it out. 
Q. You never have to take it out f 
A. He doesn't know it is in there. 
other knee1 
Q. Does he have any difference between that knee_ and the 
A. I would not know. I have not seen him since last sum-
mer. 
Mr. Fine: Come up here (addressing the plaintiff). 
Witness: I don't care to make an examination before the 
jury. 
Mr. Fine: 
Q. I ask you to look and see if there is any difference be-
tween the knees. 
page 8 ~ A. Let them see it. 
·Mr. Fine: (Addressing the plaintiff) Is that the scar there¥ 
The ·Plaintiff: Yes. 
Mr. Fine : Where is the other knee Y 
(The jury looked at the knee.) 
Mr. :Fine: 
Q. Would he have any limitation of the right knee1 
A. I don't know. I reckon it has Qeen seven or eight months 
since I have seen him. I know nothing in the world about 
his present situation. 
Q. At that time he did have limitation of bis right knee 7 
·A. WhenT 
Q. When you last saw him. 
A. I can't say. 
Q. You would not say that he did or did noU 
A. I don't know about that .. 
Q. How inuch is your bill, doctor? 
A. I don't know. He can probably tell you. 
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Dr. Foy Vann. 
Q. Has he paid it Y 
A. I think he has paid it. 
Q. Is that a very painful thing-a fracture of the k1\ee-
cap! · 
.A. Oh, yes, it is painful. 
page 9 ~ Q. And ·you have done everything that. medical 
science cat1; do for him; is that right 7 
A. I don't know about that. 
Q. I mean to the best of your ability Y 
A. Well, I don't know what the man needs now, and I don't 
lmow what he has gotten. I would not say offhand there is no 
treatment he needed. 
Q. If he has a limp you would not say it is inconsistent! 
A. I wouldn't say because I haven't seen the man for n long 
time.· 
CROSS EXAMINATION. 
By Mr. White: 
Q. You were his doctor, and you operated on him on April 
19? 
A. Yes. 
Q. And discharged him f 
A. I don't know that I discharged him. I have from· the 
record that he left the hospital on the 26th. 
Q. That was seven days. You have not seen him since? 
A. Yes, I have seen him since. I have probably seen him 
a number of. times, but I don't recall enough of him to testify 
and say anything which would be of value to the jury. 
Q. You would not say that he has a permanent 
page 10 } disability T 
. . A. I couldn't say. 
Q. He didn't come back claiming a permanent disability? 
. A. Well, he i,s still coming. · 
RE-DIRECT EXAMINATION. 
I# 
By Mr. Fine : i I 
Q. How long ago was it you last saw him 1 
A. I don't know. It has not been this :year. 
Q. You woui'd not say that he has or has not a permanent 
djsabiiity? 
12 Supreme Court of Appeals of Virginia 
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A. I would not want to testify to it unless I knew. 
Mr. White: Mr.· Fine, if you don't object, I would like to 
put Dr. Lupton on now. 
Mr. Fine : '];hat is perfectly all right. 
DR. CHARLES H. LUPTON, 
a witness ou behalf of the defendant, called at this time by 
consent of counsel, was first duly sworn, and testified as fol-
lows: · · 
Examined by Mr. White: 
Q. You are Dr. Charles H. Lupton Y 
A. Yes. 
Q. Where did you graduate 1 
A. University of Maryland. 
page 11 ~ Q. What do you specializ~ in Y 
A. General surgery. 
Q. Did you ·examine Mr. GrayY 
A. Yes, sir. 
Q. If so, when? 
A. January 5. 
Q. Will you tell the court and jury what you found on that 
examination with reference to the past injury and future con-
dition? 
A. Mr. Gray has some swelling of his right knee, and there 
was an operati~g scar, where he was operated on; an open 
operation of the right kneecap, and there was a very slight 
limitation of motion 011 flexion. It was very slight. Jump-
ing up and down didn't cause any pain, and there was 110 
tenderness of his knee. 
Q. How much short would you say was his right leg 1 
A. I think at that time there was three-quarters of an inch 
difference. 
Q. Is there anything unusual about that, where there is 
au operation and tissues are gone into? 
A. It is fairly common to have a semi-enlargement of the 
knee. . 
Q. Would you say he has any permanent disability? 
A. That would depend, I think, on what you would call per-
manent disability. In other words, if you see a 
pa~c 12 ~ man who has a certain amount of swelling, he might 
have that for a long period of timP, and ·probably 
not. 
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Q. "\Vould you say that would interfere with his perform--
ing usual duties1 -. 
.A. The.limitation of action in bending bis knee, I think he 
will improve to normal, but I can't say. I think it will. 
CROSS EXAMINATION. 
By Mr. Fine: 
Q. I believe you made your examination at the suggestion 
of Mr. White? 
A. Mr. Harvey White ·and yourself. 
Q. I ag-reed that you should make it. Do you remember 
the date of your examination, Dr. Lupton? 
.A. January 5, 1945. 
Q. January 5, 19457 
A. Yes . 
. Q. At that time I believe there was a difference in the right 
knee and the other Y 
A. Yes, three-quarters of an inch around the knee proper, 
and up above-.I can refer to my record-I think a quarter of 
an inch above and the same below. 
Q. You say there was a limitation of flexion, very slight in 
the right kneef · 
page 13 ~ A. Yes. 
Q. And it is your opinion that that probably will 
clear upf 
A. I think that. will probably. I would not make a dog-
matic statement about it, but I think it will. 
Q. How long before it clears up, if it does clear up¥ 
-A. It depends on the patient, how much he tries to use it. 
In other words, aft~r an operation like this-I have a man 
that I have operated on, and he has a wire in it. 
Q. Would you say three or four years? 
A. Oh, no. I think it depends on the patient: If he ex-
ercises it properly, I believe he should g·et complete flexion, 
unless he could have some injury from a ·cartilage, but there 
was no evidence I could find from examinatioil -there was in-
jury to the cartilage. , 
_Q. Did you take an X-ray of the right kriee} 
A. No. · 
Q. That would deten:nine wl1ether he had injury to thP 
cartilage! 
L 
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Dr. Charles H. Lupton. 
A. Ordinarily it does not show up. 
Q. It does not 1 . 
A. Nb. Of course it is possible to bring out an. injury to 
the cartilag·e from an X-ray, but ordinarily we don't do that 
Q. I want to quote you correctly : I understood 
page 14 ~ you to say he would have swelling· of the right 
knee. Is that perinanent1 -
A. No. I say it will last some time, but I will not say it 
will completely disappear. · 
Q. How long· would you say Y 
A. It could take him a number of years. If he -stopped 
using· his knee at the time I saw him, it would cause swelling 
·because of the inactivity. You should know all the circum-
stances ·connected with it to know whether it will be perma-
nent swelling. When they take the cast off, usually the knee 
begins to swell. That is the normal condition. After using 
it a time, the swelling- begins to g·o down. It would be im-
possible to answer so it would be worth anything to the jury, 
unless I knew how much he had been using it and how much 
effort he had been putting f ortb. In other words, if he had 
been favoring this knee and just started to using it, of course 
that would reduce the swelling. Unless I knew that I couldn't 
s~y, but he had swelling around the kneecap. If I had brought 
the record-. 
Q.- I have it here. 
A. It was three-quarters of an. inch across the middle of 
the kneecap, and I believe quarter of an inch below. There 
was uo tenderness; it was not so that he couldn't jump up and 
down. 
. Q. Did you examine the X-ray picture itself! 
page 15 ~ A. Yes; I examined them. 
Q. ,vas·the cap splintered? 
A. There was a fracture across or somewhere near the 
:rniddle of the kneecap and then below. It was, but not like 
some of them-like the one I spoke of which I did myself. 
Q. Anil you· have not seen him since then Y 
A. No, sir. · 
Q. How long will he have a bigger knee than the other? 
A. I just explained that. 
Q. Is that due to swelling·, or not,-one knee being larger 
thau the other?' It" is due to what-the swelling"l ~ 
A. The enlargement is due to the soft tissues and not to the 
bone. Unless I knew how mu~h he was using ltis knee before 
Luther W. Gray v. David B. Van Zaig. 15 
Dr. Charles H. l;t1,pton. 
I saw him, and how much motion he went through with, it is 
impossible to answer or expl3:in how much it will persist. 
Q. You are unwilling to say that he will have a permanent 
recovery as much as to say he has a permanent injury 1 
A. I think if he makes the further effort. There is a dif-
ference in individuals. One person will do a whole lot more 
than another; what :will hurt one will riot hurt the other. That 
is due to the ·temperament of the individual. 
Q. lf a man has to sit down instead of standing on his feet. 
that will make a difference? 
A. I don't see why this man shouldn't recover, · from a 
practical standpoint. There is nothing I know of 
page 16 ~ in connection with his injury why he should not 
completely rec~ver, from a practical standpoint, 
the standpoint of use. If he had a swelling· of the tissues 
around the knee, and if there was no involvement of the bone 
itself and there was no trouble within the joint itself, I think 
he would recover f roIIl a practical standpoint. · 
Q. But you don't know whether he has any trouble with 
the joint? 
A. From the examination, from my examination of the 
patient, I could not find any evidence to indicate to me that 
he ·had any injury within the joint itself. The only thing I 
did find is the two things I testified to-the swelling- · 
Mr. Fine : Tba t is ail. 
By J\fr. White : 
Q. '' The swelling'' and what 1 
A. Limitation of action. 
Q. You found no injury to the cartilage? 
A. No. I mentioned it because I thought it fair to discuss 
it from both sides, so as to have a fair understanding. I be-
lieve that be should recover from the standpoint of this limi-
tation of flexion, and I think you will find over a period of 
time most likely the swelling will subside, but there ai·e cases 
· which will have more or less swelling after an in-
page 17 ~ jury. 
Q. You s~y he could jump up and down f 
A. Yes. 
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the plai~tifft was Jh•st dttly sworh; and testified as follows: 
.Eb.:a1uh1ed by Mr. Fitte : 
Q. I want you to speak lip, Mr. Gray, so his Honor and 
tllese g·entle~en cart hear you. Tui'n around and face these 
garttleinen. Mr. Gtay, )~ou at~ Luther "\V. Gra3r; i~ that tig·ht Y 
.A.. That is right. · 
Q. And how old are you, Mt. Gray 1 
A. Twenty-six. 
Mr. Fine: If your Honor please, .I want to ask the doctor 
another question, 
Note: D1°' Ltipto11 was recalled to t11e stand. 
Mr. Fine: :br. Lupton~ I £ailed to ask you about the back 
of the head. 
Dr. Lupton: There was a scar there. That is the reason I 
came back. 
Mr. Fine: T~ll the .;jury about that. . 
Dr. Lupton-: There 1s ~ scar about one and one-eighth inches 
ort the back of the head, which was supposed to have been 
suffered in the injury the day of this accident. I forgot to 
mention it, and I want to be sure that all the in-
page 18 ~ juries should go before the Court. 
Mr. ·white: Does it indicate a skin injury or cut? 
Dr. Lupton: It is a laceration. It is covered by the hair. 
There was no fracture of the skull, or anything like tllat. 
(Dr. Lupton left the stand; and the examination of ]\fr. 
Gray was cortthmed as follows:) 
By. M~. Fine: 
Q. Jou said your age is .how much? 
A. Twenty-six. 
Q. And your residence? 
A. Norfolk County. 
Q. Abd what do you do for a living! 
A. Raising poultry. 
Q. How long have you lived in this vicinity? 
A. Around eight years. 
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Q. Where are you from? 
.A. South Carolina. 
Q . ..Aud you have been here eight years-continuously? 
.A. Yes, sir. 
Q. You are married f 
.A. Yes, sir. . 
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Q . .And you have your family-you live with your family f 
.A. Yes, sir. 
page 19 r Q. On the morning of .April 15, 1944, you were 
operating an Oldsmobile automobile; is that cor-
rect? 
A. Yes, sir~ 
Q. What kind of car was it? Was it a four-door Y 
.A. Yes, sir, a four-door. 
Q. And was that automobile in good mechanical condition Y 
· .A. Yes, sir. 
Q. You were approaching Center Street at Princess Anne 
Road, is that correcU 
.A. Yes, sir. 
Q. The weather conditions at that time were what¥ 
.A. It was a kind of misty rain. 
Q. How fast were you traveling on Center A venue before 
you reached Princess Anne Road? 
.A. Approximately about 20 miles an hour. I had just made 
a left-hand turn at Center .Avenue. 
Q. And before yo~ crossed over Princess Anne Road, what 
did you dot · 
.A. I looked to my left, and there ,vas no one coming; I 
looked to the right, and I saw Mr. Van Zaig coming. 
Q. How far was he away when you saw him 1 
.A. I saw him around 200 feet, coming at a mod~rate rate 
of speed, I thought. · . 
Q. What landmark would indicate you saw him about 200 
feetY 
page 20 r .A. I noticed there were three or four telegTaplJ · 
poles back. . 
Q. And did you measure the distance from where your ca1· 
was to the telephon~ pol~s ? 
.A. Yes, sir. 
Q. How many feet was it f 
.A. .Around 220 feet. 
Q . .And when you saw him about 200 feet ·or 220 feet away, 
what speed was he making·? 
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A. I judge a moderate rate of speed. 
Q. Then what did you do Y 
A. I started crossing Center Road. 
-Q. Then tell us what happened. 
A. I saw. him when he got about 25 or 40 feet away that he 
was going to hit me, and I came to a dead stop. 
Q. When you came to a dead stop, how far were your front 
wheeh, from the northern line of Princess Anne Road 1 How 
many feet were there between you and the road? 
A. I was three-quarters of the way across the road. 
Q. When you stopped? 
A. Yes, sir. 
Q. vVas there room for him to turn to the right? 
A. Yes, sir. 
Q. Was there room for him to turn behind you to the left T 
A. Yes, sir. 
pag·e 21 ~ Q. Did he ever apply his brakes"? 
A. No, sir. 
Q. Tell us what he did 1 
A. All I know is that he didn't stop. 
Q. Did he hit you violently, or how Y 
A. He hit about the center of the front door. 
Q. ,vhat did he do a-ftcr he hit you? 
A. He knocked me maybe 20 feet over against some rocks. 
Q. W11at happened to your automobile? 
A. I sold it for junk. 
Q. 'You had to sell it for junk f 
A. Yes., sir. 
Q. To whom did you sell it.1 
A. T. W. Jones. 
Q. ·were you hurt as the result of that accident? 
A. Yes., sir. 
Q. 'What injury did you sustain? 
A. My knee and head. 
Q. Injuries to your knee and to vour head f 
A. Yes., sir. · 
Q. Were you taken to· the hospital that morning- in an am- · 
bulancef 
A. Yes, sir. 
page 22} Q. Did Mr. Van Zaig accompanv vouT 
A. Yes, sir. . · · 
Q. ,vhat statement, if any, did he make to you ·f 
A. He said he was making about 35 miles an 110ur down 
the highway. 
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Q. ·was there anything else that he said to you? 
A. No, sir, not that I recall. If there was anything, I 
don·'t know. 
Q. At Princess Anne Road and Center Street, is this a 
residential section 7 
A. Yes., sir. 
Q. All houses there ·r 
A. Not all tlie way. Some on the right side of Princess 
Anne, but there is an open there, and you can see both ways. 
Q. Was there any reason why he couldn't have seen you 
as you were coming out to the boulevard? 
A. No, sir. 
Q. Is that a straightway there! 
A. Yes., sir. 
Q. Did he tell you anytl1ing else about where he was going 
at the time? 
A. He said be was going to work, is all I know: 
Q. Did he say anything about being on time, or not? 
Mr. White: I object to that. He said he said 
page 23 r nothing else. 
Mr. Fine: 
Q. What kind of automobile was l\fr. Van Zaig driving? 
A. He was driving a '41 Oldsmobile. 
Q. How long did you remain in the hospitaH 
A. Eleven days. 
Q. And how much was -tlie hospital bill T 
A. The 11ospital bill was $76.00. 
Q. Did you pay it? 
A. Yes., sir. 
Q. How much was Dr. Vann's bilU 
A. I believe it was $50. I would not say for sure, but about 
that. 
Q. Did you. pay it? 
· A. Yes., sir. 
Q. Did you pay Dr. Parrish? 
A. Yes., sir. 
Q. Is he your family physician? 
A. Yes., sir. . 
Q. How much was his hill f 
A. I believe around $9 or $10 for sewing my head up. 
Q. Then l1e turned you over to Dr. Vann; is that correct? 
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A. Yes., sir. 
Q. How long were you out of work as the result of these 
· injuries! 
page 24 ~ A. I didn't go back to work until about the mid-
. dle ·of J nly or .first of August. 
Q. ·why didn't you go back to work before 7 
A. B~cause I was on crutches for two months, and I 
couldn't lift my leg in lifting the foot. 
Q. :Oid you go·back to work_ as soon as you could¥ 
A. Yes., sir. 
Q. Vv ere your injuries painful f 
A. Yes, sir, they were painful. 
Q. Will you describe where the pain was, and how it af-
~~ ~, . 
A. Pain was in my knee, and I couldn't move it for I guess 
four or five weeks, and I just could move it then. It l1as been 
a year now,a11d every now and then it gives way and I go to 
the floor. 
Q. When you say ''gives way" what <lo you meant 
A. If I am walking along it gives away like you turn your 
ankle. 
Q. How often is that? 
A. There is no certain time; some times it is once a week 
and some times once a month. Whenever it gives away I go 
down. 
Q. What is your .business f Do you lmve to be on your 
feetY 
A. Yes, sir. 
page 25 ~ Q. Is that in the poultrv business Y 
A. Yes, sir. "' ~ 
Q. I suppose some of the gentlemen of the jury know about 
it; will you describe what you do? 
A. You have to lift 200 pounds of feed and carrv it to the 
chickens, and at that time I had 24,QOO. " 
Q. Twenty-four thousand what? 
A. Chickens. 
Q. Did you have to hire anybody¥ 
A. Yes., sir. 
Q. Whom did you hire? 
A. Two colored men and l1is wife. 
Q. Two colored men? 
A. Two colored men and his wife, and another man. 
Q. ·was he extra help? . 
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A. Yes.; sir. . 
Q. Itow much was that? 
A. I paid the colored tnan and his "rife $35.00 a week, and 
the. other 1nan $30. 
Q. We furnished a list of expenses. 1Vns that $840 t 
.A. Yes, sh-. . 
Q. That is correct for the times t 
A. Yes, sir. 
Q. Have you been able to work regularly,, I mean full time, 
since you have been backf 
page 26 ~ A. No, sir. My knee gives away when I am 
carrying feed, :ind I have qt1ite a bit. 
Q. Are you in paitt nbW, or does it depettd on the Weather? 
A. It depends on the weather. · 
Q. Will you step down here, please? Will yon put -your 
foot UJ2 here and show that kneecap? 
A. (Witness does so). 
Q. There is.where the operation was, where the scat is? 
A. Yes, sir. 
Q. That is the kneecap -that is sewed there! 
A. Yes, sir. 
Q. Now, lift yottr pants up so the jurv can see the differ-
ence in them. , .. · 
A. (Witness does so). 
Q. "\,Vhere is that scar yoti have on your l1end f 
A. (Witness points to his head.) 
Q. Right there? 
A. Jes, sir. . . · 
Q. Take y-out seat back there. That is all. 
CROSS EXAMINATION. 
By Mr. Gilman: 
Q. Mr. Gray, when did you last consult a doctor? 
A. I consulted a doctor January 5-Dt·. Lupton,. 
page 27 ~ I believe is his name. · 
_ Q. And you have not seen one since? 
A. No. 
Q. Your family doctor is Dr. Parrish? 
A. Yes, sir. 
Q. Is he hei·e today! . 
A. He is suppt>sed to be here. . 
Q. I u:n,derstand that this is a perfectly open intersection f 
A. Yes; sir. 
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Q. And it was in the daytime this accident happened¥ 
A. Yes, sir, between 9 and 9 :30 I would say. I don't know 
the exact time, but in the neighborhood. 
Q. You were proceeding north on Center .A venue 7 
A. That is right. 
Q. And· the other gentleman was proceeding west Y 
A. Yes, sir. · · 
Q. Which placed him to your right? 
A. Yes, sir. 
Q~ How fast w·ere you going! 
A. Approximately, I would say,, 20 miles an hour, and when 
I got to the intersection I slowed and looked both ways. 
Q. You slowed to what speed when you reached the inter-
sectionY 
A. Maybe ten miles an l1our. 
page 28 ~ Q. And when you reached the intersection of the 
Water ,vorks Road, you were only going ten miles 
an hour? 
A. I was going approximately ten miles an hour. 
Q. That was b~f ore you· got into the intersection 1 
A. Yes, sir. 
Q. About how far from the intersection were you at the 
time you were going ten miles · an hour! 
A. When I get up to a corner I look both ways. 
Q. Would you say it was ten or fifteen, or thirty, or fifty 
feet7 · 
A. About 20 feet. . 
Q. About 20 feet befo~·e you reached the intersection of 
Water Works R-oad, you were going ten miles. an hour 7 
A. Yes, sir. 
Q. At that point you looked right and left? 
A. Yes, sir. . 
Q. That was before you reached tlw intersection some 20 
feetY 
_A. Yes, sir. 
Q. You looked to the left, and you didn't see miy traffic? 
A. No, sir. . · 
. Q. You looked to the right and saw an automobile ap_proach-
mg? 
. A. Yes, sir. 
page 29 ~ . Q .. There was not anything to obscure your 
view! 
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A. Only raiu, and you know how the glass gets when it is 
raining. 
Q. But you did see a car coming? 
A. Yes, sir. 
Q. When you were 20 feet before entering the intersection? 
A. Yes, sir. 
Q: Now~ as you continued on that 20 feet, did you look 
agam f 
A. Yes, sir, I looked. 
Q. Did you see the car coming f 
A. He was coming. . 
Q. That is the second you saw himt 
A. The second time I saw him he was about 40 feet from 
me. 
Q. The first time you saw him he was approximately how 
farf 
A. About 200.feet. 
Q. In other words, he tr~veled 200 feet while you were 
crossing half the width of the Water Works Road f 
A. Three-quarters. 
Q. The Water Works Road is about what--30 or 40? 
A. With the pavement it is 30 feet. 
Q. And while you were traveling 20 feet, he 
page 30 ~ traveled 200 feet? 
A. Yes, sir. 
Q. Is that right? 
A. Yes, sir. 
:M:r. Fine: I object to that., if your Honor please. 
Mr. Gilman: That is what he said. · 
r 
' I 
Mr. Fine: .He said he was 20 feet from tl1e intersection 
when the man was 200 feet, and be traveled three-quarters, 
which would be the center, and it would be about 50 feet. 
l\1r. Gilman : Are you g·oing to testify? 
, Mr. Fine: That is what he Raid. 
Mr. Gilman: 
Q. ·when vou were 20 feet from the w· ater Works Road 
before you entered the intersecti<~n, you saw this gentleman 
comiug! 
A. Yes, sir. · 
Q. At that time how far away was he, 
A. Around 200 f ect. 
Q. When did you next look at him·? 
A. About 40 feet from him. 
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Q. You mean yon proceeded on across in front of him with-
out again looking! 
A. Yes-, sir. · 
Q. You didY 
· · A. I saw him coming, I tl10ught coming at a 
page 31 ~ moderate rate of speed. 
Q. I understood you to say you thought you 
could make it, and it turned out you could not. My question 
is when yon were 20 feet south of the intersection, you saw 
him 20 feet from the intersection. I want to know when you 
again looked at this approaching automobile! 
A. I thought I could make it across, and I stepped on the 
gas and started across. · 
Q. And did not look again T 
A. I looked and saw he was about 40 feet away, and. I 
thought he would stop, but he didn't. 
Q. · You traveled 70 or 80 feet, and didn't stop? 
A. I thought I could make it across. 
Q. There was no other traffic to divert your attention, aud 
you l1ad nothing to do but watch this on-coming car 1 
A. Yes, sir. ~ . -
Q . .And you didn't look again until he was witl1in 20 or 30 
feet of you; is that right? 
A. Yes, sir. 
Mr. Gilman: That is all. 
page 32 ~ DR~ B. L. PARRISH, 
a witness on behalf of the plaintiff., was first duly 
sworn, and testified as follows·: - · 
Examined by Mr. Fine: 
Q. You are Dr. B. L. Parrish¥ 
A. Yes, sir. 
l~. Dr. Parrish, how long have you been practicing? 
A.. Since 1929. - · . 
Q. And what school are you a graduate off 
A. Medical Colleg~ of Virginia, Richmond. 
Q. And what is your practice T 
A. I do general pr~ctice. 
Q. I believe you are ·family physieian to Ur. Gray, ar~ 
you not! 
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A. That is right. 
Q. And you saw him on April 15; is tlmt correct t 
.A. The day of the acc.ident, April 15. That is right. 
Q. Where did you see him, Doctor f 
A . .At the Norfolk General Hospital. 
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Q. And will you tell us, please, the extent and nature of 
his injuries then and what you did f~r him T 
A. He had been tre.at.ed in the emergency room before I saw 
him. In the emergency room he had been treated for lacera-
tions. of the scalp; he had. a rather ragged laceration on the 
left side of his scalp, and that had been cleaned and repaired 
in the emergency room. Then he was admitted 
page 33 ~ to the ward, and at the time I saw him he had this 
sutured laceration of the skull, and he had a brush 
burn and injury to the left knee-a fracture of the patella. 
Q: The patella f 
A. That is the kneecap. 
Q. I believe you turned the matter of the fracture of his 
kneecap over to Dr. Vann? 
A. Yes. 
Q. And ·you took care of him on the other 1 
A. Yf!s, sir. 
CROSS EXAMINATION. 
By Mr. White: 
Q. When had you seen him last? 
A. The clay that he left tbe hospital. 
O. Tite 26th of April 1 • 
.. ~ l 
t, .): ! 
A. Yes, sir. 
Q. You are his .family physician, and you have not seen 
him since? 
A. No, sir. 
page 34 } B. H. PARKER., 
a witness on behalf of the plaintiff, was first duly 
sworn, and testified as follows: 
Examined by :Mr. Fine: 
Q. You n1:e Mr. B. H. Parked 
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.A.. That is right. 
Q. Your age! 
A. Fifty-three. 
Q. And your residence?· 
A. 5603 Hyde Circle. 
Q. In Norfolk County Y 
A. _Yes, sir. 
·Q. Did you arrive on· tl1e scene of this accident last April 
15, 19447 
A. Right after it happened, just after they put him in the 
ambulance. · 
Q. Had the cars been moved when you arrived there? 
A. No, sir. 
Q. Will you please tell bis Honor and the gentlemen of 
foe jury the position of the cars when you arrived on the 
sceneY 
A. Well, his automobile-
Q. When you say ''his" do yo:u mean Gray's? 
A. Mr. Gray's. It hit in the pile of 1·ock, just on the edge 
of it, see Y You see over on the side of the road, on the other 
side, on the left, see, where lie was pushed over 
page 35 ~ there and hit, seef . . 
Q. Now:, did you see where tlie impact was .on 
tho Grny automobile? 
A. Yes, sii. 
J.. Q. Where was the impact 1 A. Right behind the front fender~ see. \Vhat I mean, -is ahead of the front post, right in the l10od. Q. Well, was the damage on the front of his car, or the 
side of his car·T · 
A. On the side. • 
Q. N Q damage to the front, 
A. No, sir. · 
Q. You are sure of that? 
A. Yes, ~ir .. 
Q. Tha.t is what ·I am trying to get at. Did you bnve any 
conversation with Mr. Van Zaig? 
A. No, sir. 
Q. Did he make any statement to you 1 
A. No, sir. 
Q. He did not Y 
A. No, sir. 
Q. Did you see any skid marks behi~1d his automobile Y 
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A. No, sir, I didn't. 
Q. Now, this pile of rocks you mentioned, was that at the 
northwest intersection of-
page 36 } A. That is right. 
Q. At the northwest intersection t 
A. Yes., sir; about up there-on the lawn, you see, about 
where they keep them off the lawn. 
Q. Were there two cars together at the northwest inter-
section, where this pile of rock was Y 
A. They were about four feet apart. 
Q. Which was closest to the northwest intersection Y 
A. Gray's. / 
Q. Gray' car¥ 
A. Ye , sir. 
CROSS EXAMINATION. 
By Mr. White: 
Q. What style of car did -Mr. Gray have? 
A. An Olds, a four-door sedan. 
Q. Did you know Mr. Gray before this accident? 
A. Yes, sir. 
Q. You know him quite well, don't you 6l 
A. I did if I saw him. 
Q. You say you only know him by sight? 
A. Yes, sir. _ · 
Q. You didn't know him to talk to before the accident Y 
A. Yes, sir. 
Q. How long have you known him? 
t 
~· 
page 37 } A. Well, I have been knowing him, I guess, 20 
years. . 
Q. He said he had been living here about 6 or 8 years; did 
you know him before he came here T 
A. Yes, sir. 
Q. Did you get out of the car at the scene of the accident¥ 
A. Yes, sir. 
Mr. "White: That is aH. 
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a witness on behalf of the plaintiff, was first duly sworn, and 
testified as follows : 
Examined by Mr. Fine: 
Q. You are Mr. G. E. Gray? 
A. Yes, sir. 
Q. Your age, residence, and occupation 1 
A. Fifty-two; residence Norfolk County; building busi-
ness. · 
Q. Mr. Gray, you are the father of Luther W. Gray., are 
you noU 
A. Yes, sir. 
Q. Did you arrive on the scene of the collision the morn-
ing of April 15, 1944 Y 
A. I did. . 
Q. Had the cars been moved before you reached there Y 
A. No, they had not. 
page 38 ~ Q. Where were the cars? D~scribe them when 
you first came there with regard to the four ·cor.;. 
nersY 
A. I couldn't hardly describe H. I was not so much inter-
ested in the cars; I was interested in the boy, and I couldn't 
tell you where the cars were, and much about them. 
Q. Do you know which side of his car was struck, whether 
the side or front T 
Ar It was hit on the side right above the front door, near 
the post. · · 
Q. Was there any damage to. the front-the radiator grill! 
A. I don't know what the damage was on the. front. It 
was sold for junk, and I never noticed. 
Q. Where was the place of impact Y 
Mr. White : If he doesn't know whether the car was dam-
aged in the front, how did he know that? · . 
Mr. Fine: I want to know if he knows where tl1e cars came 
together. 
Mr. White: It he doesn't know, he couldn't say. 
A. It was right above the .front door. 
Mr. Fine: 
Q. Do you know that it was not hit on the front! 
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A. No, sir, it was not on the front, but on the side. 
. Q. You say when you arrived on the scene,, you 
page 39 ~ were concerned about your boy. Did you accom-
pany him to the hospital 7 
A. His mother accompanied him to the hospital, and I got 
into the car and went there. 
Q. Did you see Mr. Van Zaig? 
A. I saw him at the hospital. I met him there~ 
Q. You met him at the hospital?. 
A. Yes, sir. • 
Q. Did he make any statement to you f . 
A. I asked him, and he said he was a little late, and he was 
from Virginia Beach, was my understanding·, and he was 
trying to get to work. 
Q. 1tVas any mention made of the speed T _ 
A. No. 
Q. He was a little late and was from Virginia Beach Y 
· A. I remember he said he was from Virginia Beach. 
Q. You remember that? 
A. Yes, sir. 
Q. When you arrived on the scene, did 'YOU see any · skid 
marks behind the Van Zaig car Y · 
A. I never noticed, and I ·was not interested in the cars. 
My boy was hurt p·retty badly, and I rushe.d him to the hos-
pital. 
page 40} CROSS EXAMINATION. 
By Mr. White: 
Q. Didn't you say to Mr. Van Zaig, at the hospital, you 
· didn't want any litigation? 
A. I don't know. 
Q. As a matter of fact, he told you ~e didn't work on 
Saturday! 
A. No. 
Q. Are ·you positive, under oath., that he made a statement 
that he was going to work, and that he was late! 
A. That is what he told me. The only thing· I asked Mr. 
Van Zaig was '' Are yon insured l'' and he said ''Yes,'' and 
I said, ''We are, too.'' 
Q. Wait a minute. 
Mr. White: I ask you Honor. to tell the jury to disregard 
any statement of coverage. 
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The Court: GeI)tlemen, the matter which has been men-
tioned with reference to insurance is something that you 
have not~ing · to do with .. You will try the case with ref er-
ence to who is responsible for the damage and who caused it, 
irrespective of insurance. 
Mr. White: Do you know where the point of your son's 
car was damaged t 
A. I couldn;t say for sure, where it was. I didn't ex-
amine it. # 
page 41 } . R. I. CALL, 
a witness on be;haH of the plaintiff, was first duly 
sworn, and testified as follows : · 
Examined by Mr. Fine: 
Q. Mr. Call, will .you state your full name to these gentle-
men o~ the j1_1ry Y • 
A. R. 0. Call. 
Q. Mr. Ca.11, how old are you Y 
A. Twenty-one, yea!·s old. 
Q. Whe:re do you hve Y 
A. In Norfolk County. · 
Q. And what is your occupation Y 
A. Carpenter. · 
Q. Were you on the scene of a collision between two auto-
mo biles on Center Street and Princess Anne ]3ioad April ·15., 
1944T 
A. I met a.friend. of mine downtown, and he had seen the 
accident, and he told me, and I went to the accident on the 
way home. 
Q. And you came out on the scene Y 
A. Yes, sir. 
Q. IIad the cars been moved 1 
A. Not that I know of. 
Q. Did you see where the main blow or impact was between 
the two automobiles so far as the Gray car was concernedf 
.A. The only thing I could say was where :Mr. 
p~ge 42 ~ Gray slid three or four feet before the impact, and 
I could see where the wheels skid awhile after the 
impact. 
Q. Could you tell where it was Y 
A. Yes, sir; on the side towards the back fender. 
Luther W. Gray v. David B. Van Zaig. 31 
R. O .. Call. 
Q. Was there any on the front f 
A. Only what the accident caused, and it switched the 
chassis. 
Q. Was that the right side of the chassis 7 
A. Yes, sir. 
Q. Had his brakes been applied T · 
A. Yes, sir, his brakes must have been applied, and whil~ 
they were applied they were jammed and wouldn't release for. 
the wrecker to pull it up, and the colored fellow-I lent him 
my knife to cut the brake lining to let the hydraulic fluid 
escape. 
Q. The brakes had been applied and caught, 
A. Yes, sir. 
Q. And you loaned him your knife to cut it t 
A. Yes, sir. 
Q. Did you see Mr. Van Zaig there? 
A. No. The drivers had left their automobiles when I 
got there and had gone to the hospital. 
page 43 ~ CROSS EXAMINATION. 
By Mr. White: 
Q .. Who are you employed byf 
A. Myself, just general repair work. 
Q. Did you ever work for Mr. Gray's father! 
A. I have worked for him a little but not much. 
Q. Were you working for him at the time this occurred? 
A. No. 
Q. Did you work for him prior to·that time? 
A. Very little, but not much. 
Q. Because somebody told you an accident occurred and 
he was involved., why did you go there f 
A. I wanted to see bow he was injured. I was interested 
in him and wanted to see how it was. 
Q. In other words, you know Mr. Gray, Jr., very well 7 
A. Yes, sir. 
Mr. Fine: We rest, if your Honor pJease . 
.Yr. Gilman: We desire to make a motion, if your Honor 
plea~e. 
(In the Judge's office.) 
Mr. Gilman: I want to move to strike the evidence, if 
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your Honor please, on the ground that the plaintiff was guilty 
of contributory negligence, as a matter of law. 
page 44 ~ The least that could be said was concurring negli• 
gence on the part of both at the point of accident. 
It is a wide open crossiug, at an intersection at righ~ angles, 
in broad daytime. ' 
The plaintiff said that he was 20 feet south of the inter-
section, going at a speed of ten miles an hour, when be saw 
approaching an automobile that he judged was 200 feet away. 
Without looking fllrther., he continued on across, and when 
he was half-way or three-quarters the way across the auto. 
mobile hit him. I believe he did state he saw it when it' was 
a bout 30 feet from him, and there was nothing he could do 
to extricate himself from the position · of danger in which he 
had placed himself. On that statement he was guilty of neg-
ligence of the grossest sort. 
Thereare many casP,a in Virginia on it, but I will only oite 
a few. 
( Counsel then argued the motion to strike.) 
The Court: Two hundred feet in point of distanoo sounds 
like a considerable distance. In point of time in reference to 
travel in an automobile, it is almost .not app1-ec.iab1e. 
Under this evidence the Court is of the opinion that, as 
a n1.atter of law, there is concurrent and contributory. ne.gli-
. gence on the part of the plaintiff, and, therefore, 
page 45 } I sustain the motion to strike. 
Mr. Fine : I exc~pt to the ruling of the Cottrt 
on the ground that the facts in th~ case make it a question 
of fact for the jury. · 
(In the courtroom.) 
Mr. White: The cross action is withdrawn in this case 
without prejudioo.. . · · 
l\ft .. Fin~·: I will not say anything about that 
Mr. White: We will enter a non-suit on the cross .a~tion" 
Mr. Fine: Now, if your Honor please, I suppose, in defer-
ence to the Court's ruling, you will instru.ct the jury that 
there is no evidence upon which they can base a verdict, 
The Court: Ye& . 
Mr. Gilman: I have drawn this (handing a paper to coun-
sel for the plaintiff and then to the Court). 
The Court: Gentlemen, the Court. instructs the jury that 
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there is no evidence in this case upon which you could find a 
verdict f pr the plaintiff. - -
Mr. Gilmarr: I don't kn~w whether they know the form of 
the verdict. It, should be "We., the jury1 find for the defend-
ant under instructions of the Court.'' 
Mr. Fine: That is rig·ht. That is the actual form of th~ 
verdict. 
page 46 ~ The Court: You are instructed you cannot find 
. for the plaintiff. Now, you wiJl bring in your 
verdict. · 
Mr. Gilman: They have been trying criminal cases. It 
should be ''We, the jury, find for the defendant.'' 
The Co-qrt : You cannot find for the plaintiff. . 
Mr. Fine: I suggest that we l~t the jury retire to their 
room. 
· (The jury retired to consider the verdict at 12 :09 and re., 
turned at 12:17 with the following: "We, the jury,"decide 
in favor of the defendant Joseph W. Cary) Foreman.") 
Mr. Gilman: .Amend it to read ''We, the jury, find for the 
defendant.'' Ask if that is their verdict 7 
The Clerk: Gentlemen, I will read the verdfot as amended: 
''We, the jury, find for the defendant, Joseph W. Cary, Fore-
man." So say you all? 
(The jury assented.) 
Mr. Fine: For the purposes of the record, I want to move 
for a new trial on the ground that the verdict is contrary to 
the law and the evidence. I understand your Honor over-
- rules that motion? 
The Court: Do you- want to argue iU · 
Mr. Fine: I imagine it would not do much good. 
The Court: .All right. Overruled, 
Mr. Fine: ,ve except to the action of the Court 
page 47 ~ in overruling the motion. Let the order· show that 
we intend to apply for a writ of error. · 
page 48 ~ And at another day, to-wit: on the 5th day of 
· March, 1945, an order was entered in the words 
an~ :fi~res following, to-wit: 
,~ Supreme Court of Appeals of Virginia 
This day came the Attorney for the Plaintiff, and· on his 
motion, It is ordered that this case be docketed; thereupon 
the _defendant pleaded "Not Guilty", to which the plaintiff 
replied generally and on which plea issue is joined, aud on 
motion of the defendant, the plaintiff is required to file a 
· bill of particulars of his claim. 
And at another day, to-wit: on the 28th day of March, 1945, 
an order was entered in the words and :figures following,. to-
wit: 
This day came the parties by their Attorneys, thereupon 
came a jury, to-wit: A. B. Ward, H. T. Eason, R. E. 
Brothers, M. S. Burgess, E. G. Fox, Joseph ,v. Carey, and 
E. H. Doyle, who were duly sworn the truth to speak upon 
the issue joined, and after having heard the plaintiff's evi-
dence, the defendant by counsel moved the Court to strike 
out the plaintiff's evidence on the grounds of contributory 
negligence on part of the said plaintiff, which· motion the 
Court sustained and the plaintiff by ~ounsel, excepted; there-
upon the Court instructed the jury that they could not bring 
in a verdict for the plaintiff from the evidence this day pro-
duced in court. 
Thereupon the jury retired to their room to· consult of a 
verdict .and after sometime, returned into court 
page 49 } having found the following verdict, ''We the jury 
, find for the defendant''. 
Thereupon it is_ considered by the Court that the plaintiff 
take nothing by his suit, but for his false clamor, be in mercy, 
etc., and further that the defendant recover against the plain-
tiff his costs by him in this behalf expended. 
Thereupon ·on motion of the defendant by counsel, It is 
ordered that their cross-claim be withdrawn without preju-
dice and the defendant not prosecuting their cross-claim fur-
ther, but desiring the .same to be discontinued, it is ordered 
that he be non-suited. 
Theyeupon the plaintiff- by counsel moved the Court to set 
aside the verdict of the jury in this case and grant him a 
new trial upon the ground that the same is contrary to the 
law and evidence, which motion the Court overruled and the 
- plaintiff by counsel excepted and signifying a desire to apply 
to the Supreme Court of Appeals of Virginia, for a writ of 
error and swpersedeas to said judgment; It is further ordered 
that execution of judgment be suspended for a peri0d rl sixty 
( 60) days from this date. 
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page 50 ~ JUDGE'S CERTIFICATE. 
I, A. B. Carney, Judge of the Circuit Court of Norfolk 
County, Virginia, who presided over the trial of the case 
of Luther W. Gray vers'lts David B. Van Zaig, tried in said 
court .on March 28, 1945, certify that the foregoing is a true 
and correct transcript of the evidence adduced upon the trial 
of said cause, and of the objections to evidence or any part 
thereof, offered, · admitted, or stricken out, and the rulings 
of the Court; the exceptions of the parties~ and other inci-
dents of the trial of said cause. 
I further certify that this certificate has been tendered 
to and signed by me within the time prescribed by Code Sec-
tion 6252 for tendering and signing bills of exceptions, and 
that reasonable notice in writing has been given to the attor-
neys for the defendant of the time and place at which said 
certificate has been tendered. 
Given under my hand this 9 day of. April, 1945. 
. " 
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A. B.-CARNEY, 
Judge of the Circuit Court of Norfolk 
County, Virginia. 
A copy teste : 
A. B. CARNEY, 
Judge. 
CLERK~s CERTIFICATE. 
I, E. ·T. White, Clerk of the Circuit Court of Norfolk 
County, Virginia, do certify that the foregoing report of the 
testimony, exceptions and other incidents of the trial of the · 
case of Luther W. Gray 1,7ers,us David B. Van Zaig was lodged 
and filed with me as Clerk of said court on the 9th day of 
April, 1945. 
E. T.·WHITE, 
E. H. SMITH, 
Deputy Clerk of the Circuit Court of 
Norfolk County~ Va. 
CLERK'S CERTIFICATE. 
I, E. T. vVl1ite, Clerk of the Circuit Court of Norfolk 
County, Virgfoia, do certify that the foregoing is a true tran-
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script of the record in the case of Luther W. Gray, v. David 
B. Van Zaig, lately pending in said Court. 
I further certify that the same was not made up and com-
pleted and delivered until the de_fendant had received due 
notice thereof and of the intention of the plaintiff to apply 
to the Supreme Court of Appeals of Virginia for a writ of 
error . and sup~rsedeas to the judgment therein. 
Clerk's- Costs 
Binding 
Total 
E.T. WHITE, 
Clerk of the Circuit Court, Norfolk 
County, Va. 
$8.00 
2~00 
$10.00 
By: E. H. SMITH, D. C. 
A Copy Teste: 
A Copy-Teste: 
E. T. "WHITE, Clerk, 
E. H. SMITH. 
M. B. WATTS, C. C .. 
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